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JUSTICE COMMITTEE 
 

AGENDA 
 

30th Meeting, 2018 (Session 5) 
 

Tuesday 20 November 2018 
 
The Committee will meet at 11.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill: The Committee 

will take evidence on the Bill at Stage 1 from— 
 

Karen Auchincloss, Criminal Justice Division, Lesley Bagha, Criminal 
Justice Division, and Louise Miller, Directorate for Legal Services, Scottish 
Government. 
 

2. Management of Offenders (Scotland) Bill: The Committee will take evidence 
on the Bill at Stage 1 from— 

 
Gill Imery, HM Chief Inspector of Constabulary in Scotland, 
HM Inspectorate of Constabulary in Scotland; 
 
Wendy Sinclair-Gieben, HM Chief Inspector, HM Inspectorate of Prisons 
for Scotland; 
 
Chief Superintendent Garry McEwan, Divisional Commander, Criminal 
Justice Services Division, Police Scotland; 
 
Colin McConnell, Chief Executive, Scottish Prison Service. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Licensed Legal Services (Complaints About Approved Regulators) 
(Scotland) Regulations 2018 (SSI 2018/341). 
 

4. Justice Sub-Committee on Policing: The Committee will consider a report 
back from the Sub-Committee meeting held on 15 November 2018. 
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The papers for this meeting are as follows— 
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Paper by the clerk - SSI 2018-341 
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Paper by the clerk - Justice Sub-Committee on Policing 
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Justice Committee 

30th Meeting, 2018 (Session 5), Tuesday 20 November 2018 

Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill 

Paper by the clerk 

 

Introduction 

1. The Vulnerable Witnesses (Criminal Evidence) (Scotland) Bill is a Scottish 
Government Bill and was introduced in the Scottish Parliament on 12 June 2018. 
The Bill and accompanying documents can be found here. A SPICe briefing on 
the Bill can be found here. 
 

2. The Bill sets out reforms relating to the use of special measures1 in criminal 
cases. In particular, it seeks to improve the way in which the evidence of child 
and other vulnerable witnesses is dealt with by encouraging greater use of pre-
recording evidence in advance of a criminal trial. 

 
3. It is currently possible for a vulnerable witness to give evidence in advance of any 

criminal trial using the following special measures:  
 

 prior statement – allowing evidence to be given in the form of a written 
statement or recorded interview 
 

 evidence by commissioner – using a recording of evidence taken before a 
sheriff or High Court judge (questioning of the witness is still carried out by 
prosecution and defence lawyers). 
 

4. The Bill introduces a “new rule”, applying to child witnesses in the most serious 
cases,2 which would generally require all of the child’s evidence to be given using 
a prior statement and/or evidence by commissioner. This rule would not, 
however, apply to child accused.  
 

5. The Scottish Government would have the power to extend the application of the 
rule in the future, for example, to other offences or to adult deemed vulnerable 
witnesses (i.e. witnesses who are the complainers in cases involving a sexual 
offence, human trafficking, domestic abuse or stalking).  

 
6. The Bill makes various other changes to the current process for the pre-recording 

of evidence. For example, the Bill introduces a new procedural hearing, to be 
known as a “ground rules hearing”, which will be used to prepare for the taking of 
evidence by a commissioner (e.g. by deciding on the form of questions to be 
asked). 

 

                                            
1
 Special measures are intended to assist vulnerable witnesses in giving evidence in criminal cases. 

2
 Such as murder, human trafficking, rape and other certain sexual offences. 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/108702.aspx
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/10/23/Vulnerable-Witnesses--Criminal-Evidence---Scotland--Bill
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7. The Bill also seeks to streamline the process for arranging the use of standard 
special measures.3  

 
Justice Committee consideration 

8. The Bill was referred to the Justice Committee for Stage 1 scrutiny and the 
Committee issued a call for evidence on 4 July 2018. 30 responses were 
received and can be accessed here. 
 

9. At its meeting on 20 November the Committee will take evidence from the 
Scottish Government Bill Team – the officials responsible for assisting the 
Cabinet Secretary for justice in formulating the policy and drafting of the Bill. 

 
10. At future meetings in November and December the Committee plans to take 

evidence from representatives of children’s organisations, other victims’ groups, 
the legal profession, police and social work, the judiciary and courts service, as 
well as the Cabinet Secretary for Justice.  

 

 

                                            
3
 Children and adult deemed vulnerable witnesses (i.e. witnesses who are complainers in cases 

involving a sexual offence, human trafficking, domestic abuse or stalking) are automatically entitled to 
standard special measures: a screen to stop the witness from seeing the accused; giving evidence 
using a live television video link; and a supporter who can sit with the witness when giving evidence.  

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109036.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109702.aspx
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Justice Committee 

30th Meeting, 2018 (Session 5), Tuesday 20 November 2018 

Management of Offenders (Scotland) Bill 

Note by the clerk 

 

Introduction 

1. The Management of Offenders (Scotland) Bill was introduced on 22 February 2018. 
It is a Scottish Government Bill. The Bill makes provision in three discrete areas, 
linked by a common theme of the management of offenders:  
 

 electronic monitoring of offenders: drawing together various legal provisions on 
monitoring into a single source and making some updates to the law including 
extending the potential for monitoring; 
 

 disclosure of convictions: making substantial amendment to the Rehabilitation of 
Offenders Act 1974, the general approach being to reduce the requirement to 
disclose convictions (for instance by, in general, shortening the period during 
which a prior conviction must be disclosed);  
 

 Parole Board for Scotland: a small number of reforms concerning the membership 
and administration of the Board. 

2. A SPICe briefing on the Bill can be accessed here.  
 

3. The Committee launched a call for views on the Bill on 16 March 2018. The deadline 
for responses was 20 April 2018. All written submissions received and accepted as 
evidence are published on the Committee’s webpage. 

Justice Committee consideration 

4. At its meeting on 24 April 2018, the Committee took evidence from the Scottish 
Government Bill Team (the group of officials responsible for assisting the Cabinet 
Secretary for Justice in formulating the policy and drafting of the Bill and in steering it 
through the Parliamentary process).  
 

5. At its meeting on 8 May 2018, the Committee took evidence from two panels of 
witnesses. The first panel comprised representatives of Community Justice Scotland 
and Social Work Scotland. The second panel comprised representatives of Families 
Outside, Positive Prison? Positive Futures, Scottish Women’s Aid and Victim Support 
Scotland.  
 

6. At its meeting on 15 May 2018, the Committee took evidence from representatives of 
the Edinburgh Bar Association, Howard League Scotland, the Law Society of 
Scotland and the Scottish Centre for Crime and Justice Research, as well as Liz 
Dougan, Partner, Brazenall and Orr Solicitors.  
 

http://www.parliament.scot/parliamentarybusiness/Bills/107731.aspx
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/5/3/Management-of-Offenders--Scotland--Bill
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108044.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108068.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11485
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11515
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99796.aspx
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7. At its meeting on 22 May 2018, the Committee heard from representatives of the 
Scottish Courts and Tribunals Service, Police Scotland, the then HM Chief Inspector 
of Prisons Scotland, followed then by the Parole Board. 
 

8. At its meeting on 5 June 2018, the Committee took evidence from Rt Hon Lord 
Turnbull, Scottish Sentencing Council, and also then from Michael Matheson, then 
Cabinet Secretary for Justice, Scottish Government. 
 

Independent reviews into the murder of Mr Craig McClelland 
 

9. On 6 June 2018, the then Cabinet Secretary for Justice, Michael Matheson, 
announced that he had ordered two independent reviews into Home Detention 
Curfews (HDCs) by HMICS and HMIPS following the murder of Mr Craig McClelland 
of Paisley in July 2017 by Mr James Wright whilst the latter was unlawfully at large 
during his release from prison on a Home Detention Curfew. 
 

10. When these reviews were announced, the Justice Committee agreed to postpone 
further consideration of the Management of Offenders (Scotland) Bill, pending 
publication of the reports. Additionally, the deadline for stage 1 of the Bill was 
extended to 19 December 2018. 
 

11. HMIPS and HMICS have now produced their reports and the current Cabinet 
Secretary for the Justice, Humza Yousaf, made a statement in the Chamber on 
25 October. 
 

Today’s meeting 
 

12. During today’s meeting, the Justice Committee will re-commence its consideration of 
the Management of Offenders (Scotland) Bill at stage 1 with a focus on HDCs and 
issues more generally around breaches of electronic monitoring, risk assessment, 
roles and responsibilities of different organisations etc. Witnesses will include 
representatives of: 
 

 HM Inspectorate of Constabulary in Scotland 

 HM Inspectorate of Prisons for Scotland 

 Police Scotland 

 Scottish Prisons Service 
 

 

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99796.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99796.aspx
https://www.prisonsinspectoratescotland.gov.uk/publications/report-review-arrangements-home-detention-curfew-within-scottish-prison-service
https://www.hmics.scot/news/hmics-publishes-review-police-scotland%E2%80%99s-response-breach-home-detention-curfew
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11726&mode=pdf
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Justice Committee 
 

30th Meeting, 2018 (Session 5), Tuesday 20 November 2018 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instrument: 
 

 Licensed Legal Services (Complaints About Approved Regulators) 
(Scotland) Regulations 2018 (SSI 2018/341) [see page 3]; 

 
2. If the Committee agrees to report to the Parliament on the instruments it is 
required to do so by 10 December 2018. 
 
Procedure for negative instruments 
 
3. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. This means they 
become law unless they are annulled by the Parliament. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
4. Under Rule 10.4, any member (whether or not a member of the lead committee) 
may, within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
5. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 
then lodge a motion to annul the instrument to be considered by the Parliament as a 
whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  
 
6. Each negative instrument appears on the Justice Committee’s agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. 
Members should however note that, for scheduling reasons, it is not always possible to 
continue an instrument to the following week. For this reason, if any Member has 
significant concerns about a negative instrument, they are encouraged to make this 
known to the clerks in advance of the meeting.  
 
7. In many cases, the Committee may be content simply to note the instrument and 
agree to make no recommendations on it. 
 
Guidance on subordinate legislation 
 
8. Further guidance on subordinate legislation is available on the Delegated Powers 
and Law Reform Committee’s web page at: 

http://www.legislation.gov.uk/ssi/2018/341/contents/made
http://www.legislation.gov.uk/ssi/2018/341/contents/made
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http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx  
 
Recommendation 
 
9. The Committee is invited to consider the instrument. 
 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
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LICENSED LEGAL SERVICES (COMPLAINTS ABOUT APPROVED 
REGULATORS) (SCOTLAND) REGULATIONS 2018 (SSI 2018/341) 

 
Introduction 
 
10. The instrument is made under section 79(8) of the Legal Services (Scotland) 
Act 2010. The Regulations create a regulatory framework for the investigation of a 
complaint about an approved regulator of licensed legal service providers. 
 
11. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
12. The instrument comes into force on 17 December 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
13. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 13 November 2018 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
14. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 10 December 2018.  
 
Policy Note: Licensed Legal Services (Complaints About Approved Regulators) 
(Scotland) Regulations 2018 (SSI 2018/341) 
 
Purpose  
 
1. The purpose of this instrument is to create a regulatory framework for the 

investigation of a complaint about an approved regulator of licensed legal 
service providers.   

 
2. Section 79 of the Legal Services (Scotland) Act 2010 Act (the 2010 Act) 

outlines the process for making complaints about an approved regulator.  It also 
contains a power to make further provision by regulations.  The Licensed Legal 
Services (Complaints About Approved Regulators) (Scotland) Regulations 2018 
make further provision setting out the statutory requirements for:    

 

 Investigation of multiple complaints about an approved regulator; 

 Interim report arrangements; 

 Obtaining information, documents and explanation from an approved 
regulator.   

 
3. The process for dealing with complaints about how an approved regulator has 

dealt with a regulatory complaint about a licensed legal service provider are set 
out in Parts 1 and 2 of the Legal Profession and Legal Aid (Scotland) Act 2007. 

 
4. A guidance document, which sits alongside these Regulations, sets out the role 

of the Scottish Ministers in the handling of complaints about approved 
regulators. Under section 79, the Scottish Ministers have a function of 
investigating a complaint and, thereafter, notifying the complainer and the 
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approved regulator of the outcome. Section 79(7) gives the Scottish Ministers 
the discretion to delegate the function to the Scottish Legal Complaints 
Commission (the Commission). Where the function has been delegated, 
regulation 3 of the Licensed Legal Services (Complaints and Compensation 
Arrangements) (Scotland) Regulations 2012 (SSI 2012/153) provides that the 
Commission must notify the Scottish Ministers if it decides to uphold a 
complaint. 

 
5. The Scottish Ministers intend to write to the Commission formally delegating 

their functions of investigating a complaint and notifying the complainer and 
approved regulator of the outcome.  In addition, the delegation will waive the 
requirement on the Commission to refer a complaint to the Scottish Ministers.   

 

Policy Objective: Alternate Business Structures for Legal Services  
 
6. The 2010 Act removes restrictions which previously prevented solicitors 

entering into business relationships with non-solicitors, allowing both investment 
by non-solicitors and external ownership. Solicitors and/or other regulated 
professionals i.e. non-solicitor professionals such as accountants will require to 
hold at least a 51% majority stake in the business. 

 
7. It is anticipated that the introduction of alternative business structures to the 

legal services market will provide clients with a wider access to legal services 
and they will be able to expect the same standards of service, advice and 
consumer protection. 

  
8. The 2010 Act creates a tiered regulatory framework for the new business 

entities, licenced legal service providers, which provide legal services for a fee, 
gain or reward under a licence issued by an approved regulatory.  This 
framework will operate as follows:  

 

1. Scottish Ministers will authorise, approve and monitor approved regulators. 
2. Approved regulators will in turn license and regulate licensed legal service 

providers.   
3. A licensed legal service provider will have obligations to manage and 

oversee people in the entity – including lawyers, other professionals and 
non-professionals – in a way which is compatible with the regulatory regime 
imposed by the approved regulator. 

 
9. Under the 2010 Act, a professional or other body can become an approved 

regulator by a two-stage process. The first stage is to obtain approval and the 
second to obtain authorisation both by application to the Scottish Ministers. If an 
application for approval is granted, then this means that the body can now call 
itself an approved regulator. It is only after successfully being granted an 
application for authorisation that the approved regulator can regulate its 
licensed legal service providers. 

 
10. As part of the approval process, the approved regulator must make and 

implement a regulatory scheme for its licensed legal service providers. This 
must include details about three sets of rules:  
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1. Licensing rules: relating to the application process and the issuing or 
renewal of licences.  

2. Practice rules: governing how licensed legal service providers operate.  
3. Compensation rules: governing the arrangements for compensating the 

clients of licensed providers for financial loss resulting from the dishonesty 
of the licensed legal service provider or someone in it.  

 
Consultation 
 
11. In accordance with section 5 of the 2010 Act, a consultation in relation to 

complaints handling process took place between June and August 2018 with 
interested parties. There were 3 responses to this consultation. The responses 
favoured the introduction of the process and made some helpful suggestions for 
strengthening the complaints process.  We have listened to the views put 
forward by the respondents and subsequently made further revisions to 
Guidance on complaints handling against an approved regulator.  A copy of the 
responses to the consultation has been published on the Scottish Government 
website.  

 
Impact Assessments 
 
12. An equality impact assessment was discussed with the Law Society and the 

SLCC and given there was unanimous agreement there are no equality impact 
issues. 

 
Financial Effects 
 
13. A Partial Business and Regulatory Impact Assessment (BRIA) has been 

completed.  
 

http://www.legislation.gov.uk/ssi/2018/341/pdfs/ssifia_20180341_en.pdf
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Justice Committee 

30th Meeting, 2018 (Session 5), Tuesday 20 November 2018 

Feedback from the Justice Sub-Committee on Policing 

Note by the clerk 

 

1. The Justice Sub-Committee on Policing met on 15 November 2018 when it took 
further evidence on Police Scotland’s proposal to introduce the use of digital 
device triage systems (cyber kiosks) to interrogate mobile phone data throughout 
Scotland in December 2018.  

2. The Sub-Committee previously took evidence on the acquisition and use of cyber 
kiosk technology at its meetings on 10 May, 21 June and 13 September 2018. 
Following these evidence sessions, the Sub-Committee requested further 
information from Police Scotland, the Scottish Human Rights Commission, and 
the Information Commissioner’s Office. 

3. At its meeting on 15 November, the Sub-Committee took evidence from David 
Freeland, Senior Policy Officer, Information Commissioner’s Office; Detective 
Chief Superintendent Gerry McLean, Head of Organised Crime and Counter 
Terrorism, Police Scotland; Diego Quiroz, Policy Officer, Scottish Human Rights 
Commission; and Clare Connelly, Advocate, Faculty of Advocates. 

4. The Sub-Committee heard that there remained questions about the data 
protection and human rights impact assessments and the legal basis for 
introducing this technology. 

5. The witnesses agreed that the legal issues were complex as different laws would 
apply depending on the situations, for example whether the mobile phone had 
been seized under warrant or a common law power. 

6. Given the concerns expressed by the witnesses, the Sub-Committee questioned 
whether the roll-out of the cyber kiosks should go ahead in December, as 
planned.  Clare Connelly indicated that it should not as the law required to be 
changed prior to introduction, David Freeland indicated it should not until the 
legal basis had been clarified, and Diego Quiroz indicated that it should not as 
the current law is unclear. 

7. DCS Gerry McLean told the Sub-Committee that Police Scotland would take a 
measured approach to introduction and that it seemed unlikely that the cyber 
kiosks would be rolled out in December. 

8. The Sub-Committee agreed to write to the Cabinet Secretary for Justice to raise 
its concerns about the issues identified during the evidence session about the 
need to clarify the legal basis and to write to the Chief Constable to ask for a 
response to these issues and the proposed roll-out in December. 

9. The Sub-Committee will next meet on 6 December 2018 when it will hold an 
evidence session on Police Scotland’s role in the immigration process and 
community relations. 




